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21 December 2020 
 

 
Dear Convener, 

 

The Scottish Government’s public consultation on the practice of cash retention under 
construction contracts closed on 13 May 2020 and we published the consultation findings on 
5 November 2020. I am writing to provide the Economy, Energy and Fair Work Committee 
with an update following that process and to set out our next steps. 

 
As you know the construction industry touches every part of Scotland’s economy and is vital 
to our future prosperity.  Improvements to the sector’s productivity and profitability remain 
key to continuing to address Scotland’s construction needs and to allow the sector to invest 

in its people, innovation, skills and the new technology required to take advantage of the 
emerging opportunities in areas such as retrofit, offsite construction and in the major 
infrastructure opportunities emerging within the wider UK and internationally. 
 

However, the industry faces a number of challenges, including ensuring prompt and fair 
payment to firms within the supply chain. Cash retention is one example of a payment 
practice vulnerable to both insolvency and abuse with unjustified late and non-payment of 
retentions regularly raised by parts of the industry as being a barrier to growth within the 

construction sector. These practices can cause problems, particularly for small business 
owners, who rely on a steady cash flow and I know you will have heard these issues raised 
during the Committee’s Construction Inquiry.  
 

Our public consultation has shown that there are a breadth of views within the sector on the 
practice of cash retention. The issues associated with the use of retentions are well 
documented in both the Pye Tait research that was commissioned to inform our public 
consultation and in the public consultation itself but there is no clear consensus on how to 

address them. Opinions are often divided depending on which part of the sector you operate 
in.   
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That is why I have agreed to establish a short life working group to consider the emerging 

policy options which include the possibility of intoducing a ban on the use of cash retentions, 
protecting payments in a retention deposit scheme and considering the viability of other 
mechanisms of assurance.  
 

Invitations to the Short Life Working Group will be issued shortly with members drawn from 
across the sector to ensure the variety of views on this subject are represented.  I have 
recommended that the group's chair is not from the construction sector as I think having a 
perspective from outwith the sector has worked well in the past.  Members will be asked to 

reach agreement on the right change to help the industry tackle the issues and to establish, 
where possible, a fairer, more neutral and more protected means of assuring contract 
performance.  
 

The group will seek to investigate the available options in detail and propose a practical 
preferred solution to Scottish Ministers in the first half of 2021.  It is envisaged that they will 
meet 4 times with the first meeting taking place in January 2021, with further meetings 
potentially in February, March and April.  This will allow time for the group to report on their 

work and outline their recommendations after the Scottish Parliament election in May.   
  
 

 
JAMIE HEPBURN 
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